SUPERIOR COURT OF CALIFORNIA
COUNTY OF MARIN

DATE: 02/01/12 TIME: 8:30 A.M. DEPT: B CASE NO: CV093056
PRESIDING: HON. ROY O. CHERNUS

REPORTER: CLERK: DUONG THAI

PLAINTIFF:  GAIL GHZEN, ET AL
Vs.

DEFENDANT: JUANITA FELARLA
VALDEZ, ET AL

NATURE OF PROCEEDINGS: MOTION FOR NEW TRIAL [DEFT] JUANITA FELARLA
VALDEZ

RULING

Defendant’s Motion for New Trial is denied. Without going inte the procedural defect of
timeliness that the Plaintiff interposes in opposition, the court is satisfied that the both the
entire jury panel and the jury in this case were instructed properly regarding insurance
being “totally irrelevant” (CACI 105). There was nothing in either the jury selection or in
the trial of this case that supports the contention the jury’s verdict took into account
whether or not the defendant had insurance. As to the amount of the award, the court is
not of the opinion, after weighing all the evidence and the inferences from the evidence that
the jury clearly should have reached a different verdict. Code of Civil Procedure §657.

In the event that no party requests oral argument in accordance with Marin County Superior
Court Local Rules, Rule 1.6 B., the prevailing party shall prepare an order consistent with the
announced ruling as required by Marin County Superior Court Local Rules, Rule 1.7.




SUPERIOR COURT OF CALIFORNIA
COUNTY OF MARIN

DATE: 02/01/12 TIME: 8:30 A M. DEPT: B CASE NO: CV093101
PRESIDING: HON. ROY O. CHERNUS

REPORTER: CLERK: DUONG THAI

PLAINTIFF:  GILMER ZEVALLOS
vS.

DEFENDANT: PETER PAPPAS, M.D.

NATURE OF PROCEEDINGS: MOTION FOR SUMMARY JUDGMENT [DEFT] PETER
PAPPAS [DEFT] SANTA ROSA AMBULATORY SURGICAL CENTER MEDICAL GROUP,
INC.

RULING

The motion for summary judgment by defendants Santa Rosa Ambulatory Surgical
Center, Medical Group, Inc., and Dr. Peter Pappas, M.D., is denied.

The declaration of Plaintiff’s expert offers the opinion that Defendants fell below the
standard of care in performing surgery on the right side, rather than addressing the left
side. (Compare declaration of Dr. Hu, §§4-6, with declaration of Dr. Grossman, {11.)
This raises a triable issue as to Defendants’ “Fact” No.5.

As to causation, the declaration of Dr. Hu fails to expressly connect Defendants’ conduct
with Plaintiff’s claims of increased levels of pain and disability. However, in a plaintiff’s
opposition to summary judgment in a medical malpractice case, the requirement of an
expert’s opinion as to causation is not inflexible. (See, e.g., Zavala v. Arce (1997) 58
Cal.App.4™ 915, 935-936.) A surgery on the wrong part of the body might be deemed
unnecessary, or at least is analogous to the facts of such cases. “If sargery is performed
unnecessarily, the mere fact that the surgery was performed is sufficient to constitute harm
to the patient.” (See Tortorella v. Castro (2006) 140 Cal.App.4th 1, 3 (emphasis added).)
The declaration of Defendants’ own expert shows the close relationship between the
elements here, in that it states in paragraph 12: “Additionally, no act nor omission by Dr.
Pappas, or any agent or employee of the Surgery Center, caused Mr. Zevallos to suffer any
harm. Mr. Zevallos clearly had bilateral findings before the March 26, 2008 surgery....” In
other words, Dr. Grossman’s own declaration would support his opinion as to causation
with his opinion as to the standard of care. A wrongful death action involving failure to
diagnose cancer involves different considerations. (Compare Bromme v. Pavitf (1992) 5
Cal.App.4“' 1487, 1498.) Thus, the Ha declaration (§96-7), read together with Plaintiff’s
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declaration (992-4), also raises a triable issue as to defendants’ “Fact” 6. Regardiess of
whether the surgery actually caused plaintiff’s increased pain and decreased mobility, a
surgery on the wrong part of the body presumably would result in needless pain, recovery
time and cost. (See, e.g., Tortorella, supra, 140 Cal. App.4™ at 13.)

Defendants’ objections to the Hu and Zevallos declarations are overruled. Plaintiff’s
evidence of continued left-sided pain helps to support an inference that the surgery was
performed on the wrong side of Plaintiff’s body and, accordingly, had no value in
alleviating his condition.

In the event that no party requests oral argument in accordance with Marin County Superior
Court Local Rules, Rule 1.6 B., the prevailing party shall prepare an order consistent with the
announced ruling as required by Marin County Superior Court Local Rules, Rule 1.7.
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SUPERIOR COURT OF CALIFORNIA
COUNTY OF MARIN

DATE: 02/01/12 TIME: 8:30 AM. DEPT: B CASE NO: CV1000961

PRESIDING: HON. ROY O. CHERNUS

REPORTER: CLERK: DUONG THAI
PLAINTIFF: WESTERN STATES

GLASS CORPORATION OF NORTHERN

CALIFORNIA

VS,

DEFENDANT: BRYAN’S GLASS INC.

NATURE OF PROCEEDINGS: MOTION ~ TO SET ASIDE DEFAULT [INTV] CERTAIN
UNDERWRITERS AT LLOYD’S OF LONDON (1A)

RULING

Appearances required.

In the event that no party requests oral argument in accordance with Marin County Superior
Court Local Rules, Rule 1.6B, the prevailing party shall prepare an order consistent with the
announced ruling as required by Marin County Superior Court Local Rules, Rule 1.7




SUPERIOR COURT OF CALIFORNIA
COUNTY OF MARIN

DATE: 02/01/12 TIME: 8:30 A.M. DEPT: B CASE NO: CV1001162
PRESIDING: HON. ROY O. CHERNUS

REPORTER: CLERK: DUONG THAI

PLAINTIFF:  WIRED CONSTRUCTION,
INC.

VS,

DEFENDANT: GAITAN PLASTER, ET AL

NATURE OF PROCEEDINGS: 1) HEARING ON DEMURRER - TO X-COMPLAINT
[CRDF] STRUCTA WIRE CONSTRUCTION, A CANADIAN CORPORATION (4)

2) NOTICE OF MOTION 0 TO STRIKE PORTIONS OF X-COMPLAINT [CRDF] STRUCTA
WIRE CONSTRUCTION, A CALIFORNIA CORPORATION (4)

RULING

Matter continued to February 22, 2012 at 8:30 a.m. in Depariment B.

In the event that no party requests oral argument in accordance with Marin County Superior
Court Local Rules, Rule 1.6 B., the prevailing party shall prepare an order consistent with the
announced ruling as required by Marin County Superior Court Local Rules, Rule 1.7.




SUPERIOR COURT OF CALIFORNIA
COUNTY OF MARIN

DATE: 02/01/12 TIME: 8:30 A.M. DEPT: B CASE NO: CV1003032
PRESIDING: HON. ROY O. CHERNUS

REPORTER: CLERK: DUONG THAI

PLAINTIFF:  OLIVIA CHAMBERLAIN,
ET AL

VS.

DEFENDANT: MITCHELL FRIEDMAN, ET
AL

NATURE OF PROCEEDINGS: MOTION - FOR LEAVE TO FILE SECOND AMENDED
COMPLAINT [MINR] OLIVIA CHAMBERLAIN

RULING

Plaintiffs’ unopposed Motion for Leave to File Second Amended Complaint is granted. It is
further ordered that the proposed Second Amended Complaint be filed forthwith and that
it be deemed served as of February 1, 2012,

In the event that no party requests oral argument in accordance with Marin County Superior
Court Local Rules, Rule 1.6 B., the prevailing party shall prepare an order consistent with the
announced ruling as required by Marin County Superior Court Local Rules, Rule 1.7.




SUPERIOR COURT OF CALIFORNIA
COUNTY OF MARIN

DATE: 02/01/12 TIME: 8:30 A M. DEPT: B CASE NO: CV1004992
PRESIDING: HON. ROY O. CHERNUS

REPORTER: CLERK: DUONG THAI

PLAINTIFF:  BRENDAN WALSH, ET AL
Vs.

DEFENDANT: AMERICA’S SERVICING
COMPANY, ET AL

NATURE OF PROCEEDINGS: HEARING ON DEMURRER — TO PLAINTIFF’S
COMPLAINT [DEFT] AMERICA’S SERVICING COMPANY
RULING

Demurrer on for tomorrow will be “Denied as Moot” as a Request for Dismissal has been
submitted.

In the event that no party requests oral argument in accordance with Marin County Superior
Court Local Rules, Rule 1.6 B., the prevailing party shall prepare an order consistent with the
announced ruling as required by Marin County Superior Court Local Rules, Rule 1.7.




SUPERIOR COURT OF CALIFORNIA
COUNTY OF MARIN

DATE: 02/01/12 TIME: 8:30 A M. DEPT: B CASE NO: CV1005409
PRESIDING: HON. ROY O. CHERNUS

REPORTER: CLERK: DUONG THAI

PLAINTIFF: JOSE GARCIA, ET AL
vs.

DEFENDANT: J.P. MORGAN CHASE
BANK, N.A,,ET AL

NATURE OF PROCEEDINGS: 1) MOTION — FOR JUDGMENT ON PLAINTIFFS'
VERIFIED 2™ AMENDED COMPLAINT PURSUANT TO CAL. CIV. PROC. CODE
SECTION 438 AND COMMON LAW [DEFT] NDEX WEST, LLC, A DELAWARE
CORPORATION

2) HEARING ON DEMURRER - TO SECOND AMENDED COMPLAINT [DEFT] J.P.
MORGAN CHASE BANK, N.A. '

3) MOTION — TO STRIKE IMPROPER ALLEGATIONS IN THE SECOND AMENDED
COMPLAINT [DEFT] J.P. MORGAN CHASE BANK, N.A.

RULING

1. J. P. Morgan Chase

J. P. Morgan Chase Bank, N.A.’s demurrers to the third, fourth and fifth causes of action
to the Second Amended Complaint are Sustained.

a. The third cause of action alleging unfair and fraudulent business acts and practices in
violation of Bus. & Prof. Code § 17200, fails to allege with “reasonable particularity the
facts supporting the statutory elements of the violation.” (Khoury v. Maly’s of California,
Inc. (1993) 14 Cal.App.4th 612, 619.) A prior demurrer was sustained to this cause of
action on this same ground.

b. The fourth cause of action for negligent misrepresentation, and the fifth cause of action
for fraud, are both barred by the three-year statute of limitations applicable to fraud or
deceit. (Code Civ. Proc. § 338(d).) Plaintiffs do not allege facts describing when Plaintiffs
discovered the alleged misrepresentations, and why they could not have discovered the
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facts putting them on notice anytime sooner, despite their due diligence. (See McKelvey v.
Boeing North American, Inc. (1999) 74 Cal.App.4th 151, 160.)

c. The cause of action for negligent misrepresentation also fails to specifically plead the
facts that show how, when, where, to whom and by what means the representations were
tendered. (Lazar v. Superior Court (1996) 12 Cal.dth 631, 645; Goldrich v. Natural Y
Surgical Specialties (1994) 25 CA4th 772, 782.) In “asserting a fraud claim against a
corporate employer . . . the Plaintiff must allege the names of the persons who made the
allegedly fraudulent representations, their authority to speak, to whom they spoke, what
they said or wrote, and when it was said or written.” (Hamilton v. Greenwich Investors
XXVI, LLC (2011) 195 Cal.App.4th 1602, 1614.)

Plaintiffs have failed to show a reasonable possibility they can cure these defects, and the
demurrers are sustained without leave to amend. (See Schuster v. Gardner (2005) 127
CalL App.4th 305, 311.)

II. NDEX West, LLC

The Judgment on the Pleadings as to the first, third and fifth causes of action filed by
Defendant NDEX West, LLC is unopposed and is granted in part. (Code Civ. Proc. § 438)

a. The motion is denied as to the first cause of action alleging violation of Civil Code §
2923.5. Since the statute was not operative at the time the Notice of Default was recorded ,
the Trustee is required to include a Notice of Compliance pursuant to § 2923.5 (c) as part of
the Notice of Trustee’s Sale. The Complaint alleges this was not done, and states a valid
cause of action.

This conclusion is not altered by Defendant’s Request to Take Judicial Notice of the
Declaration of Compliance (Ex. 5) attached to the Notice of Trustee’s Sale. That document
claims Defendant is exempt from the contact requirement. However, the court can take
Judicial Notice only of the document’s existence and it cannot take Judicial Notice of the
truth of the contents of that document.

b. The motion is granted as to the third cause of action for violation of the Unfair
Competition Law, Bus. & Prof. Code § 17200, for the same reasons discussed, supra.
‘Plaintiffs have not pleaded specific facts supporting the elements of a UCL violation. (See
Khoury v. Maly’s of California, Inc., supra, 14 Cal.App.4th at p. 619.)

¢. The motion is granted as to the fifth cause of action for fraud, as Plaintiffs have not
specifically pleaded factual allegations purporting to show reliance upon the allegedly

Page 2 of 3

Y



CV1305409

invalid foreclosure notices recorded by Defendant. (Generally Lazar v. Superior Court
(1996) 12 Cal.4th 631, 638.)

Since Plaintiffs have not attempted to show a reasonable possibility of curing the defects to
the third and fifth causes of action, the motion is granted on these cause of action without
leave to amend.

NDEX’s Request to Take Judicial Notice of documents filed with the Recorder’s Office is
granted. (Ev. Code § 452(c).)

In the event that no party requests oral argument in accordance with Marin County Superior
Court Local Rules, Rule 1.6 B., the prevailing party shall prepare an order consistent with the
announced ruling as required by Marin County Superior Court Local Rules, Rule 1.7.
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SUPERIOR COURT OF CALIFORNIA
COUNTY OF MARIN

DATE: 02/01/12 TIME: 8:30 AM. DEPT: B CASE NO: CV1006020
PRESIDING: HON. ROY O. CHERNUS

REPORTER: CLERK: DUONG THAI

PLAINTIFF: JAMES PANAGOTACOS,
ET AL

VS,

DEFENDANT: TOWN OF CORTE
MADERA

NATURE OF PROCEEDINGS: MOTION — TO STRIKE ATTORNEY’S FEES
ALLEGATIONS FROM CROSS-COMPLAINT OF TOWN OF CORTE MADERA [CRDF]
W.R. FORDE ASSOCIATES, A PARTNERSHIP (1) [CRDF] DONALD J. RUSSELL, INC., A
CORP. (1) [CRDF] DONALD J. (1) RUSSELL

RULING

Cross-Defendants’ Motion to Strike Attorney Fee Allegations from the Town of Corte
Madera’s Cross-Complaint is denied. Cross-defendants file no Reply addressing the
Town’s authorities supporting the recovery of statutory attorney fees that may be included
in the underlying inverse condemnation judgment by way of eross-complaint for
indemnification, apportionment of fault and declaratory relief. (See Mateo v. Berney (1988)
199 Cal.App.3d 1489, Alisal Sanitary District v. Kennedy (1960) 180 Cal.App.2d 69, and
Prince v. Pacific Gas & Electric Co. (2009) 45 Cal.4™ 1151, 1164.)

In the event that no party requests oral argument in accordance with Marin County Superior
Court Local Rules, Rule 1.6 B., the prevailing party shall prepare an order consistent with the
announced ruling as required by Marin County Superior Court Local Rules, Rule 1.7.




SUPERIOR COURT OF CALIFORNIA
COUNTY OF MARIN

DATE: 02/01/12 TIME: 8:30 A.M. DEPT: B CASE NO: CV1006166
PRESIDING: HON. ROY O. CHERNUS

REPORTER: CLERK: DUONG THAI

PLAINTIFF: ALAN GARBER, ET AL
vS.

DEFENDANT: CHASE HOME FINANCE,
LLC

NATURE OF PROCEEDINGS: HEARING ON DEMURRER — TO FOURTH AMENDED
COMPLAINT [DEFT] JPMORGAN CHASE BANK, NATIONAL ASSOCIATION {DEFT]
CHASE HOME FINANCE, LLC A DELAWARE LLC

RULING

The demurrer to the fourth amended complaint is sustained as to all causes of action except
the first cause of action, without leave to amend.

As to the first cause of action for violation of Civil Code section 2923.5, even if the
allegations show that Chase complied with the contact and exploration requirements, there
is no allegation showing that Chase provided the toll-free telephone pumber to find a HUD-
certified housing counseling agency. In fact, Plaintiffs’ allegations show that the contrary
is true. (Y51)

As to the second cause of action for breach of contract based upon Chase’s failure to
comply with section 2923.5, Plaintiffs’ right of action is limited to obtaining a
postponement of the foreclosure to permit the lender to comply with section 2923.5. (Mabry
v. Superior Court (2010) 185 Cal.App.4™ 208, 214.) By this cause of action, Plaintiffs
improperly seek to obtain damages for a violation of the section. The fact that “California
law is applicable” to the deed of trust (see Y46) does not make a violation of a California
statute a breach of contract.

As to the third cause of action for violation of Civil Code section 2924 and the tenth cause
of action for declaratory relief, “the sale or transfer or alienation of the promissory note”
does not change, modify, or eliminate the power of the designated beneficiary under the
deed of trust. (Jones v. Countrywide Homeloan (E.D.Cal. 2011) 2011 WL 2462845 at *5.)
“Uniformly among courts, production of the note is not required to proceed in foreclosure
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and similarly no production of any chain of ownership is required.” (Rogue v. Suntrust
Mortg., Inc. (N.D.Cal. 2010) 2010 WL 546896 at *3.) “The argument that parties lose their
interest in a loan when it is assigned to a trust pool has...been rejected by many district
courts.” (Lane v. Vitek Real Estate Industries Group (E.D. Cal. 2010) 713 F.Supp.2d 1092,
1099.) Additionally, although Plaintiffs allege that Chase filed the Notice of Default and
Notice of Sale (see §24), this allegation is contradicted by Chase’s request for judicial nofice
which shows that California Reconveyance Company, the trustee under the deed of trust,
recorded the Notice of Default and Notice of Sale. (RJN exs. 1,4 and 5.) “[P]roduction of
the original note is not required to proceed with a non-judicial foreclosure. Pursuant to §
2924(a)(1) of the California Civil Code, the trustee of a Deed of Trust has the right to
initiate the foreclosure process.” (Pontiflet-Moore v. GMAC Mortg. (E.D.Cal. 2010) 2010
WL 432076 at *5; see also Pajarillo v. Bank of America (S.D.Cal. 2010) 2010 WL 4392551 at
*8.) The case relied upon by Plaintiffs, Javaheri v. JPMorgan Chase Bank (C.D.Cal. 2011)
2011 WL 2173786 fails to address any of the above discussed authority and is not cited in
any treatises available to the court, and therefore the court declines to follow it.

As to the fourth cause of action for breach of the implied covenant of good faith and fair
dealing, Plaintiffs’ initial allegations and paragraph 84(a) are based upon Civil Code
section 2923.6. That section does not create a cause of action for Plaintiffs. (Pantoja v.
Countrywide Home Loans, Inc. (N.D.Cal. 2009) 640 F.Supp.2d 1177, 1188.) Additionally, by
those allegations, Plaintiffs are not alleging Chase is doing anything to deprive them of the
benefits of their contract but instead that Chase had an obligation to negotiate a new
contract. To the extent the cause of action is based upon an alleged violation of 12 U.S.C.
section 2605(¢)(1)(B), Plaintiffs allege no facts showing how they were damaged as a result
of Chase’s failure to respond to their QWR. To the extent the cause of action is based upon
an alleged TILA violation, Plaintiffs allege no facts to implicate TILA. Even if they did,
their claim would be barred by the statute of limitations. (15 U.S.C. §§ 1635(f) and
1640(e).) Finally, to the extent the cause of action is based upon an alleged failure fo
comply with 15 U.S.C. section 1691g, that section contains no requirement of an
accounting.

As to the fifth cause of action for promissory estoppel, Plaintiffs fail to allege any facts to
support the cause of action and have offered no argument in opposition to the demurrer.

As to the sixth cause of action for anticipatory breach of contract, there are no allegations
remaining to support this cause of action.

As to the seventh cause of action for breach of fiduciary duties, Plaintiffs point to no
“gpecial circumstances” supporting a fiduciary relationship between them. (See Das v.
Bank of America (2010) 186 Cal.App.tltll 727, 740.) Further, Plaintiffs offered no argument
in opposition to the demurrer.

As to the eighth cause of action for unfair business practices, the only remaining cause of
action for violation of Civil Code section 2923.5 cannot support this cause of action.
(Hamilton v. Greenwich Investors XXVI, LLC (2011) 195 Cal.App.4"‘ 1602, 1617.)
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As to the ninth cause of action for violation of Civil Code section 2932.6, Plaintiffs appear
to cite that section in error since their action does not involve repairs to property acquired
through foreclosure. To the extent the cause of action is based upon section 2932.5, that
section “does not apply when the power of sale is conferred in a deed of trust rather than a
mortgage.” (Calvo v. HSBC Bank USA, N.A. (2011) 199 Cal.App.4™ 118, 120.)

As to the eleventh cause of action, Plaintiffs fail to allege facts sufficient to state a cause of
action for either negligent or intentional infliction of emotional distress.

As to the twelfth cause of action to quiet title, Plaintiffs have no cause of action remaining
to support this remedy.

In the event that no party requests oral argument in accordance with Marin County Superior
Court Local Rules, Rule 1.6 B., the prevailing party shall prepare an order consistent with the
announced ruling as required by Marin County Superior Court Local Rules, Rule 1.7
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SUPERIOR COURT OF CALIFORNIA
COUNTY OF MARIN

DATE: 02/01/12 TIME: 8:30 AM. DEPT: B CASE NO: CV1006307
PRESIDING: HON. ROY O. CHERNUS

REPORTER: CLERK: DUONG THAI

PLAINTIFF: LAWRENCE LODER, ET
AL .

V8.

DEFENDANT: WORLD SAVINGS BANK,
N.A,ETAL

NATURE OF PROCEEDINGS: 1) HEARING ON DEMURRER — TO THE FIRST
AMENDED COMPLAINT [DEFT] WELLS FARGO BANK, N.A.

2) MOTION — TO STRIKE PORTIONS OF THE FIRST AMENDED COMPLAINT [DEFT]
WELLS FARGO BANK, N.A.

RULING

The Demurrer and Motion to Strike Portions of the First Amended Complaint are
continued for hearing to Wednesday, March 14, 2012 at 8:30 am to allow for filing of the
First Amended Complaint. The First Amended Complaint is not presently on file with this
court.

In the event that no party requests oral argument in accordance with Marin County Superior
Court Local Rules, Rule 1.6 B., the prevailing party shall prepare an order consistent with the
announced ruling as required by Marin County Superior Court Local Rules, Rule 1.7.




SUPERIOR COURT OF CALIFORNIA
COUNTY OF MARIN

DATE: 02/01/12 TIME: 8:30 A.M. DEPT: B CASE NO: CV1102122
PRESIDING: HON. ROY O. CHERNUS

REPORTER: CLERK: DUONG THAI

PLAINTIFF: NORDSTROM FSB

V8.

DEFENDANT: JAMILA LEWIS

NATURE OF PROCEEDINGS: CLAIM OF EXEMPTION ~ WAGE GARNISHMENT [PLTF]
NORDSTROM FSB

RULING

Defendant Lewis’ claim of exemption is granted in part. Plaintiff shall be allowed a wage
garnishment in the amount of $140.00 per month ($35.00 per weekly pay period). Based
on a review of the papers filed by Plaintiff and Defendant, the court finds that this amount
is not necessary for Defendant’s support. While this judgment would have priority over
other expenses, e.g., Defendant’s monthly expenses for clothing, entertainment, and
“beauty, other owed eredit cards” (see financial statement,§4(d),(1) and (m)), it appears
that the monthly income shown in Defendant’s statement was temporary, and due to
decrease by at least half following the holiday season. (See statement, 6, and hand-
written attachment.) Unless the court receives information that Defendant still is being
paid at the rate of $1,575.00 per month, Plaintiff’s requested payment of 385 per week
would appear to leave Defendant without the means to pay for such necessities as housing,
food and basic utilities. (See statement, §4(a)-(c).) The court clerk shall promptly
transmit a certified copy of this order to the levying officer.

In the event that no party requests oral argument in accordance with Marin County Superior
Court Local Rules, Rule 1.6 B., the prevailing party shall prepare an order consistent with the
announced ruling as required by Marin County Superior Court Local Rules, Rule 1.7.




SUPERIOR COURT OF CALIFORNIA
COUNTY OF MARIN

DATE: 02/01/12 TIME: 8:30 A.M. DEPT: B CASE NO: CV1103188
PRESIDING: HON. ROY O. CHERNUS

REPORTER: CLERK: DUONG THAI

PLAINTIFF: WALTER AKINSHIN, ET
AL

VS.

DEFENDANT: BANK OF AMERICA, N.A.,
ET AL

NATURE OF PROCEEDINGS: HEARING ON DEMURRER - TO PLAINTIFFS’
COMPLAINT [DEFT] BANK OF AMERICA, N.A.

RULING

The general demurrers by defendant Bank of America, N.A. (hereinafter BANA), to the
first, second and third causes of action are sustained on the ground of a bar by the
applicable statutes of limitations. Civil Code, section 2299 does not require that the agent
be an “employee” of the principal; rather, the person must be “employed” (retained) as an
agent of the principal. (Compare BANA’s supporting memorandum, p.4:5-7, with, e.g.,
Pagarigan v. Libby Care Center, Inc. (2002) 99 Cal.App.4th 298, 302.) Plaintiffs’ complaint
includes generally accepted allegations of an agency relationship. (See, generally, 5 Witkin,
Cal. Procedure (5™ ed. 2008), Pleading, §919-920.) Although a mortgage lender is
generally considered the agent of the borrower, the authorities cited by BANA do not
preclude any possibility of an agency between lender and mortgage broker. (See, e.g.,
Montoya v. McLeod (1985) 176 Cal.App.3d 57, 64 (broker found to be agent of
plaintiff/lenders), and Miller & Starr, Cal. Real Estate (3" ed.), §4.58 (courts generally
consider licensee as “the borrower’s agent or a dual agenf)(emphasis added).) Even if the
generic allegations were insufficient here, BANA’s memorandum does not address
Plaintiffs’ allegations showing a right of control by Countrywide (see, e.g., Complaint,
€957, 59, 61, 63-66). It also does not address Plaintiffs’ allegations that defendant William
Teed signed their second application as an employee of Countrywide. (Complaint, €920,
60.) The Complaint also includes generally accepted allegations of the formation ofa
conspiracy. (See Complaint, 498, and § Witkin, Cal. Procedure, supra, §921-922.)
However, a “conspiracy” cause of action also requires pleading of an underlying tort or -
other wrong. (See 5 Witkin, supra, §923.) As to the first two causes of action, Plaintiffs
have not adequately pleaded discovery of the facts within three years of the complaint’s
filing. (Code Civ. Procedure, §338, subd.(d).) As to the third cause of action, Plaintiffs do
















